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near Commissioner:

As a small buslneuman I am wrltlD. to support the Comments set forth by
Mr. Quentin L. Breen (copy enclosed).

Parenthetically, I would remark tIIat I ftlld It oaerous, unjust, and bMkaIly
unethical for ConlrelS to chan. tile ..alltiDI of IlcenHs for Interadlve
Video and Data Service (IVDS) frOID .....y t. auction In midstream after
applications for these licenses were ..Idted alld accepted by the FCC.
This circumvented the original intent .r ....vkUnl tile same opportu.lty to
sman entrepreneurs as to la,.e wealtlly "uslae.ses. It void. tile
opportunities already espoused a..d t by the FCC and the very
substantial Investment made by l.dI.Id and small bu.lnesses aDd
destroys trust In lovernment. If IVDS I. oII'ered as a "free" Hrvlce, then
applicable rules mandate that IVDS lleenses be awarded by lottery rather
than audion which is the route I support.

Under any system of alleeatinl lice...., eare must be taken to preHrve the
opportunities of small bUlln...s to partleipate as equally as possible with
larle businesses. Under audlon rulet thY would Include allowinl small
businesses to make royalty payments or installment payments In lieu of a
larle up-front aUdion payment.

Sincerely yours,

~~~--.
Mark D. Hafermann

No. of Copiesrec'd~~
ListABCOe
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COMMENTS

I am sUbmitting comments to the proposed auction rules as a small
business person who has been directly involved as a founder and
pr~ncipal in both privately and pUblicly held companies which have
built and operated over thirty Cellular Telephone licenses over the
past five years. My comments are as follows:

Auction Design

The single most important element in auction design should be
simplicity. Complicated auction rules will only feed suspicion on
the part of the pUblic that the rules have been rigged to benefit
one interest group or another. The simplest procedure is therefore
the best.

oral bidding, as noted in paragraph 37 ("/37"), is likely to be
perceived as fair because the process is open, and any eligible
q';l.al~f~ed.. bi~der .,who is...willin~ to pay enough can be assured of
w1nn1ng.

Blectronic bidding (#3'), while perhaps appropriate for auctioning
Treas\lry 'securities to major financial institutions who submit
mUltiple bids on a weekly basis, places a great burden on small
businesses who may not have access to the infrastructure required
for electronic bidding, and who only wish to bid on a handful of
markets in one auction session dealing with markets in the state in
which they do business. It is not an "open" process •

. 8••le4 bidding for lic.n••• a. part of a group and oral bid. for
tbe component parts (/47 & #48) denies the small business bidder
the opportunity to pay enough for the market that he wants to build
and operate. If a major player wants to buy all of the markets
comprising a market cluster, that player shOUld have to compete on



a market by market basis for each component of the cluster. That
assures that each market will 'go to the party that values it the
most (/34 & 141), and maximizes the return to the treasury.

B.all ))usine•• oVllers ot ...11 ..rket. provide service 1:0 1:l1e
pUblic sooner 1:baD do ..jor players wl10 own bo1:11 1:he large -.rke1:.
and the surrounding _11 ones. The large market gets built first,
because it is more profitable. Small, low popUlation density
markets get built only after the large, high popUlation density
market is built out. In effect, small markets are warehoused by
big players until they get around to building them.

Be.led ))id8 where tbe commis.ion expect. very tew ))idder. (/49) is
a departure from open bidding, and therefore undermines pUblic
confidence in the process. It increases the possibility of bidder
collusion: the possibility of collusion increases as the number of
bidders gets smaller. Finally, what are the markets Which are
going to have very few bidders? As market size declines, more
small business bidders will bid. If anything, small markets will
attract more bidders, not fewer.

Sequence ot 8iddiD9(#51-#53 , #125). In the cellular industry,
regions are organized around the major market. PCS is likely to be
the same. Aggregation of multiple regions does not improve service
to the pUblic; it just reduces competition by making big players
into really. big players.

The best balance of aggregation and revenue to the treasury would
appear to be offering the regions in order of population, each
market within the region in order of population, and each spectrum
block in descending order of size within each market. This permits
those who want to aggregate within a region to do so in one auction
session.

.
simultaneous s.al.d ))iddin9 (ISS) creates problems because of the
probiems of overall ceilings and having to permit bi.dders to
withdraw bids. If sealed bids undermine public confidence in the
process, simultaneous sealed bidding just makes it worse •

.' Simult.neous ~scendi~9 ))id electronic auction. (/56 & 62) assu.es
that the major players are to be the sole beneficiary of the
auction process. It assumes that there will be no open auction.
It discriminates against small business. The creation of such a
system- would take more time than the Commission has for this
proceeding. Keep it simple. .

Combinational ))i4din9 (/57-#62, #120, 1123) creates a very co~lex

alternative to open bidding which will not affect aggregation but
is l~kely to reduce revenue to the treasury.

If a major player wants to purchase all of the markets in a region,
it can do so one market at a time in open bidding. A sealed bid
for all of the markets in a region forces such a bidder to buy
markets which it might otherwise not purchase, but for which it is
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forced to bid to meet expected sealed bids from other major
players.

As a practical matter, these ...ller aarkets would be unavailable
to small business bidders for whoa the.. markets would be just the
riqht size for their resources. The history of cellular build out
indicates that the biq operator will build the smaller markets last
while it fully develops it's larqe markets, deprivinq the small
market consumer of service until the day before license expiration.

Combinational biddinq would reduce proceeds to the treasury,
because it makes it impossible for the treasury to receive the
hiqhest price from those bidders that value each individual market
the most.

A " ..inal an4 be.~" offer (#60) i. worse still from the point of­
view of the small business bidder. He may lose the marketfo~

which he has offered the hiqhest bid, not because a major player
particularly wants that market, but because the major player is·
willinq to raise his bid for·the aajormarket in the reqion for
which it submitted the initial sealed bid. This runs directly
counter -to the principal of di....inatinq licenses amonq a wide
variety of applicants, includinq small business (#11).

Limitation. by bi44er. on winning. aDd expen4iture. (#63-65) is a
complicatiog arisinq from permittinq simultaneous sealed bid
auctions. Open biddinq keeps it simple.

Xiniaua Bi4 Requir..ents (#66-#67) places the Commission in the
position of determininq value in a proceedinq specifically desiqned
for value to be determined by the auction process. Failure of
bidders to meet a predetermined value simply delays service to the
p~blic until. such time as the Commission has reduced the minimum
bid to the poin~ where it reflects true market value.

Installment payaents (#69 , #79) for qualifyinq entities is the
easiest form of alternative paYment aethad to administer. For ~

seven year license, an appropriate formula would be a down paYment
of 1/7 the winninq bid and. six additional equal paYments with

,·interest at p~ime plus one percent on the unpaid balance.

A combination of initial payaent plus royalties (#70) would be an
ideal formula because paYment of, say, a 5' of qross 'revenue
royalty would precisely match paYments to market revenues. There
is a stronq public policy appeal for the treasury to receive an
.onqoinq revenue stream from the operation of spectrum that is a
national asset.

Most operators hold each market license in a separate subsidiary,
and auditinq is simply a matter of lookinq at the appropriate tax
return to determine qross customer revenue. The complexity lies
not in the administration but in the biddinq.

A, royalty approach is appropriate only if all bidders for a
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particular licen•• were "royalty" bidders. Then the bidding
competition would be the amount of the initial payment. If the
final rules provide for specific sPectrum .et asides for qualified
applicants, then royalties would provide maximum opportunity for
qualified entities by reducing the cost of entry and the best deal
possible for the treasury.

Default (#71) should not place the co..ission in the position of
becoming a bill collector. It should be sufficient for the aJIOunt
unpaid, with inter_t accruing, to be a lien on the license, to be
paid when the license is either renewed or transferred.

The Bligibility criteria (#77) should be for the purposes of
establishing a maximum, e.g. not more than a net wortho.f$6.0
million and earnings of not more than $2.0 million, so that large
operators will be excluded from the qualifying class.--

Minimum financial requirements should be determined on a service by
service basis. And, even then, account must be taken of the fact
that a compact-market -of 100,000 popUlation may be caPable of beiDg
served by one cell, and require a relatively small investment,
compared to a market with millions covering a large geographic
area.

Tax certificate. (#80) should not be used for those selling their
license. ~he time qualifying entities need help is at t:be
beginning-of their activities, not at the end. What the .-all
business applicant needs is installment payments and royalty type
of assistance at the beginning.

However, tax certificates would be invaluable in encoura9i.D9
license exchanges among licensees who wish to rationalize their
portfolios. in response to a changing marketplace. The commission
should establis~ procedures for the issuance of tax certificates in
the case of exchange of like kind licenses.

UDjust enrichaent fra. auctions (#83-#88) has been an issue in~
cellular lotteries because of the Commission's rules whidb
permitted the sale of a construction permit or license witbout

,'taking:; any st:eps to 'build Or operate the market. Rather t:ban
involve the Commission' in the quagmire of determining aarket value,
the better approach is to prohibit transfers for a three year
period after the award of a license. In these cirCUJlStances,
forbidden transfers would cause the license to cancel auta.atically
(#88). .

Where there are mUltiple licenses in a market, particularly in tbe
case of PCS, the fear of service not being provided to the public
(#84) is unfounded, because the service will be provided be the
competitors. The handful of cases in which this would be an issue
does not warrant the commission stepping into the valuation
quagmire.

Unjust enrichment from lotteries (#89) involves the Commission in
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valuation questions .uch more COIIPlicated than in the case ~f
auctions. At least in auctions, there will be a record of prices
paid for other spectrum in the s_ JIIlrket. None of this data will
be available in the case of lotterie.. The Commission will be able
to implement the intent of Congr... just as effectively with a
three year transfer restriction without stepping into the valuation
quagmire.

The Commission has already enacted ...foDl&Jloe requir__b (190)
for most service.. They appear to work reasonably well. ~
existing framework should be maintained.

Collusion (#93) is most likely among the largest firms. ~. is
already a suspicion among the general public that these l~ ~u.s

will divide up the country by inforaal agreement and bid for _jor
markets accordinqly. At the same tiJDa, collusion is easy to allege
and hard to prove. overall, it i. another quagmire that - the
C01lUllission should avoid. Most effective would be to. obtain a

- commitment fram the Justice Department that it will establish a
task force to monitor the auction results and prosecute viola~
under existing law.

Applioation proces.inq requir_ents (#95-#101, #128) need DOt
change from pre.ent procedures. A short form to determine legal
qualifications to be reviewed prior to the auct~on already exi8ta
for services such as cellular and IVDS. A long fora, the
application currently in use, should be submitted prior to the
auction, but reviewed only after the applicant is a succes.raJ.
bidder. This will assure that only serious bidders apply, and
reduce the pre-auction processing ti.. required by the Co..ission.
Short form applications should be Subject to the letter perrect
standard, and lonq form applications subject to the standards
already in place for each service.

In determining 4eposits an4 other requireaents for entert.g _ida
(#102-#109, #126) the Commission's goal should be simplici~. Any
process which requires a separate deposit amount for each segaent
of spectrum for each market creates a paperwork logjam and IIU1.tiple
opportunities fo~ error.

.. . "," ",.. ,•...

The most straiqht forward approach is ~o require all bidders ~
deliver a cashiers check for a minimum of $100,000 to the auctiOD
for entry to the area reserved for bidders to open his auction
account. At the close of each biddinq session for each liC8D88, if
the amount in the winners account is not sufficient to COV8r 20' of
the winning bid, then the winner makes an additional deposit. If
the winning bidder fails to cover the amount required, the license
is immediately re-auctioned.

~h~ winner has thirty days after the close of the auction to pay
the remaining 80t. Failure to do so acts as a forfeit of the
deposit. The second highest bidder is givan the opPortunity to
purchase the market at the winning bid price. If the second
hiqhestbidder fails to purchase at the winning bid price, the

•



license is scheduled for re-auction in thirty days.

This procedure has the virtue of simplicity. The rules are easily
understood. The maximum delay in those cases where the 80t is not
paid is sixty days.

In the event that a winninq bidder i. found to be ineligible,
unqualified or unable to pay the remaining 80t (#113), the market
should be re-auctioned as indicated above. The market should be
open for bidding by all applicants who were eligible for the first
auction, whether or not they actually participated. The
Commission's objective is to have as many qualified bidders as
possible at each auction session.

Specific Services
-- -

PCS and desiqnated entities (#121). If the Commission is qoing to
set aside two spectrum blocks for desiqnated entities, then the use
of royalty payments as the exclusive method of payment would be
appropriate for the reasons previously set forth. If the
Commission does not approve royalty payments, then installJlent_
paYments would be appropriate.

When bidding for non set aside spectrum, designated entities should
be able to make payment using the installment payments. This is
particularly important in encouraging small business to provide
service in smaller markets where the major operators would
otherwise be warehousing spectrum while they build the .ajor
markets.

Consortia should be accorded designated entity status only when a
majority of the ownership and control is in the hands of designated
entities. '

PCS Narrowband (#122) licenses should be open to all applicants,
and 'designated entities should be entitled to use installment
payments.

The df!tte.rmination th.at IVDS: should be subject to auctioD rule.
needs 'to be ieconsidered (#143). Since IVDS was authorized, the
industry has begun to move in a different direction frem that
originally contemplated. The business plans of a number of rvos
service providers contemplate "free" access to the IVDS sy-at_ for
any customer who owns an appropriate box. There would be no
charge to the customer for connection to the system or for systea
time used.

The costs would be paid by the vendors of goods and services
offered to customers via IVDS. In this respect, IVDS looks much
more like broadcast 'television, which is paid for by the vendors
of goods and services, than like, for example, cellular telephone
service,' where the customer pays for connection time.

Because no IVDS systems are yet in service, the degree to which
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this trend in ~he IVOS industry beco••s the primary op.rationa~

reality is as yet unknown. If, in fact, IVDS is offered as a no
connection charqe and no time charqe service, then the commission
is mandated under the rules established by Conqress to award IVDS
spectrum by lottery and not by auction. This commentator requests
reply comments from prospective IVOS service providers on their
proposed operational plans, so that the Commission can have the
facts available upon which to base a conclusion on the primary use
of the IVDS spectrum.

IVDS preferenc•• (#144), where there are only two licenses per
market, are more difficult than PCS where there are aultiple
licenses per market. The applications filed for the first nine
markets, at $1,400 per application, indicate that there is strang
interest from small business applicants. With a relatively low
entry cost (compared to PCS), IVDS is a natural for small business.

In view of the foreqoinq, in the event that IVDS is awarded b¥
auction, the Commission should set aside one of the two available
licenses in each market for qualified entity applicants, and suCh
applicants should, at a minimum, be permitted theinstalblent
method of payment.

If the Commission really wants to encouraqe qualified entity
participation in IVDS, it should adopt the down payaent plus 5'
royalty method of payment previously discussed. All bidding for
one license in each market would be for the aaount of the down
payment. This approach gives maximum opportunity for qualified
entities to participate in IVDS •

. .
"

t .


